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3MmicT aHOTAWIT

AKTyaJbHicTb. JlucepTaiiiiHe OCHIIKEHHS MPUCBSIYCHE KOMIUIEKCHOMY
HAyKOBOMY JIOCJIIJDKEHHIO KOHCTUTYIIMHMX MEX peajizallli mpaBa Ha 3aXHUCT y
cyail. 3HauHUN OOcCAT POOIT YKPATHCHKUX 1 3apyO1KHHUX JOCHTIIHUKIB CTOCY€ETHCS
poOJIEMHHUX aCIEKTIB CYJIOBOT'O 3aXHMCTY IMpaB 1 CBOOO/ JIFOJUHU 1 TPOMAJISTHUHA,
IPOTE MAJOJOCTIIPKEHUM 3aIMIIAETHCS MTUTAHHS KOHCTUTYILIHHUX MEX peani3arii
mpaBa Ha 3axUCT B CyaAl. PerjameHrauis npaB HEMHHYY€ MPU3BOJIUTH O
BCTQHOBJIEHHS 1X MEX, a HE JI0 HIMPOKOro crekTpy mii. Ilepen oopuanyHOI0 HAYKOIO
1 TPAaKTHUKOI TIOCTAa€ 3aBJaHHS 3’4CyBaTH NUIAXOM TJIMOOKOTO —aHali3y
npo0ieMaTUKy MEX KOHCTUTYILIMHOrO MpaBa Ha CYJAOBHM 3aXUCT, MEXaHI3M
peaizallii mpaBa Ha 3aXHCT 1 poJii CyAy B IIbOMY MEXaHi3Ml, a TaKOX HarparroBaHHs
3aKOHO/ABUMX YJOCKOHAJIECHb 3 BKA3aHOTO MUTAHHI.

IMocranoBka npoéaemu. Hopmu KoHcTuTyIli B acmekTi mpaBa Ha 3aXHCT
BHU3HAYAIOTh, 1110 MpaBa 1 CBOOOM 3aXUIIAIOTHCA CYJOM; KOKHOMY HaJlaHO MPaBO
Ha 3aXHCT B CY/i; IOPUCIUKIIIS CYJIB MOIIUPIOETHCA HA OyAb-SKUN HOPUIUIHUN
crip. CyZ0BU 3aXUCT rapaHTYEThCSI KOKHOMY, 30KpeMa MpaBO Ha 3BEPHEHHS /10
CyZly 3a CYZJOBUM 3aXMCTOM 1 Ha OTPUMaHHA CyJJOBOTO 3aXUCTy MAalOTh T'POMAJISTHHU,
IOpUANYHI 0cOOU, 1HO3EMHI TpOMaasiHd, ocobu 6e3 rpomMaasHcTBa. KoHCTHTYIISA
rapaHTye CyJOBUH 3aXUCT yCiX IMpaB, CBOOOJ Ta OXOPOHIOBAaHMX 3aKOHOM
iHTepeciB. [loci TpuBarwTh AUCKYCIi, UM KOKHE NpaBo, BU3HAueHe y pos3aimi II
Kouctutymii Ykpaiau «IIpaBa, cBoOoau Ta 000B’SI3KM JTIOJWHU 1 TPOMAISTHUHAY,

MOke OyTH 3aXUIIEHUM CYJIOM IPH BIJCYTHOCTI YITKOTO MEXaHI3My



(pernaMeHTarlii) sIK Te, Yd 1HIIE MPaBO MOXke OyTH 3axuileHe. ABTOPOM
BHUCJIOBJICHO BJIACHWM TIOTJISi] 3 IIBOTO TUTAaHHS Ta 3alpOIIOHOBAHO HOTO
BperymtoBanHs. KoHcraroBaHo, 110  CyIOBUA  3aXUCT €  IHCTHUTYTOM
KOHCTUTYIIHHOTO Ta MPOLECYaTbHOrO0 MpaBa, SIKE OXOIUIIOE MPABO 3BEPHEHHS
3TiIHO 3 TMpaBUJIaMU MiJBIJIOMYOCTI /10 KOMIIETEHTHOTO CYJy 3a BHPIIICHHSIM
MaTepiabHO-TIPaBOBOTO cropy: aJIMiHICTPATUBHOTO, rocroapchKoro,
nuBLIbHOTO. [IpaBo Ha Cy/10BUil 3aXUCT 06a3y€eThCS HA IBOX CKJIAJOBUX — IIpaBa Ha
3BEpPHEHHS JI0 CyAy AJIE OTPUMAHHS CYyJOBOTO 3aXHUCTy Ta IpaBa Ha OTPUMAaHHS
CYJIOBOTO 3aXHUCTY.

3acTocyBaHHsS TpaBa Ha CYJIOBUM 3aXHUCT JUIsl 3aXUCTy KOHKPETHOIO
MOPYIIEHOTO a00 OCTIOPIOBAHOTO MIpaBa MPOBOJUTHCS 3a JOTIOMOT 010 3BEPHEHHS 10
BIJIMOBIAHOTO CyAy 3 MO30BHOIO 3asBOIO 1 MOJajbllle BUKOPUCTAHHS MEXaHI3My
CYJIOBOTO 3aXHCTy y ME€XaX BCTAHOBJIEHOTO 3aKOHOM IPOIIECYabHOTO MOPSIKY.
BuokpemiieHo okpeMi eleMeHTH 3MICTy MpaBa Ha CyIOBUM 3aXUCT 13 BpaXyBaHHSIM
MDKHApOJIHUX CTaHAapTIB.

VY pe3ynbTati JOCHIIKEHHS 3’5IcoBaHo, 110 KOHCTUTYILIA rapaHTye MpaBo Ha
3aXHCT MUISIXOM CYJO0BOI MEPEBIPKH, SIKA MOMIHPIOETHCS HA OYIb-SIKUM IOPUINIHAN
crip. Y mporieci JOCHIKEHHS 1IbOr0 MUTaHHS BUSBJICHO, IO HE BC1 IOPUIUYHI
CIIOpH TEpEeBIPAIOTHCS CynoM Ha mpaktuii. Lle 3yMoBieHo Hacammepen
CHellaJbHUMU 3aKOHAMHM Ta NPOLECyalbHUM 3aKOHOAABCTBOM, BHUIIMCAHOIO
PEIMETHOIO IOPUCAMKIIIEI0, KATETOPIEIO CIIPaB, 3 IKMX MOKHA 3BEPTATUCH /10 CYly
1 orpumaTu cynoBuii 3axuct. [IpoananizoBana mpaktuka BepxoBnoro Cyay B
MUTAaHHI CIOPIB, K1 HE MIJJIATAIOTh JI0 PO3IIISAY B CYJOBOMY MOPSIIKY, CBITYUTH
PO HEJIOCTATHICTh 3aKOHO/IaBYOTO YJJOCKOHAJICHHS, BPETYJIIOBAHHS [[HOTO ACTIEKTY
npaBa. Tomy hopmyBaHHS KpUTEPIiB JUIsl BUSHAUYCHHS TOTO, UM IOPUAMYHUN CITIp
Mae OyTH TIPpeIMETOM CYJIOBOTO 3aXHCTy, BI1JIOYBA€ThCS MUIIXOM TBOPECHHS
NpELEJEHTIB CYyJAOBOi MPAaKTUKH. BCTaHOBJIEHO, IO 3aCTOCYBaHHS METOAY
BUKOPHUCTAHHS CYJOBOTO IPEIEACHTY Y KOXHIM KOHKPETHIA CUTYallli HE BUPIIIYE
1J100a71bHOTO MUTaHHS — HEBIAMOBIIHOCTEN MI>k KOHCTHTYIIi€I0 Ta TTpOoIeCyalbHUM

3aKOHOJaBCTBOM.



KoncTaToBaHO HEOOX1AHICTh HAYKOBO1 PO3POOKH BIAMEKYBaHHS IOPUIUYHUX
CHOpIB, SIKI MAIOTh BUPIIIYBATUCH CYJIOM 1 HE3HAYHUX IOPUIUYHUX KOH(DIIKTIB, K1
MOXXYThb BHUPIIIYBATUCh 3a JIOMOMOrOI0 OOOB’SI3KOBUX JOCYAOBUX MPOLELYP
BperyioBaHHs cropiB. FOpuanyHi criopw, siKi € CEpHO3HUMH Ta 3HAYUMUMH IS
3aXUCTYy NPaB JIOAUHU 1 TPOMAJTHUHA MAIOTh PO3TIISIATUCS B CYJOBOMY MOPSIAKY.
3 1i€l0 METOI0 MPOMOHOBAHO 3aKOHOAABYO 3aKPIMUTH TMOHSITTA «IOPUAUYHI
KOH(JIIIKTH» Ta «OpPUAWYHI cropw». Take po3MeKyBaHHS Ja€ 3MOTY BHUPI3HATU
He3Ha4yH1 KOHQJIIKTH, SIK1 HEe MOTPEOYIOTh CYJIOBOI MEPEBIPKH, 1 BUPIIIYBATH iX B
MOPAIKY JIOCyI0BOro BupimieHHs cropy. KoHcrtutymis Ykpainn Bu3Hauae, 110
3aKOHOM MOke OyTu mnependadeHa oOOOB’SI3KOBa IMpoleaypa J0CYA0BOrO
BPETYJIIOBAHHS IOPUIMYHOTO CTIOPY. ABTOPOM OXapakTEepU30BaHa MpoOiieMaThka
3aKOHO/JABYOI HEBPETYJbOBAHOCTI CHUTYaIlll, KOJU CIIp HE MIAJIArae po3riisiLy
CyJIOM, JI0 SIKOTO 3BEpHYJIach 0c00a, Ta ITHIIUMH CyJaMU BU3HAYEHOI IOPUCIUKIIIT,
OJIHAK CyJl, BUHOCSIYM yXBaJly PO BIIMOBY Y BIAKPHUTTI UM 3aKPUTTI IPOBAHKECHHS,
3000B’A3aHMI 3a3HAYUTH, JI0 SIKOTO Cyy 0c00a MOBUHHA 3BEPHYTHUCS JUJIS 3aXUCTY
CBOT'0 MOPYUIEHOTO MpaBa.

[IpoanaiizoBaHO AOCBiJI €BPONENCHKUX KpaiH LI0JI0 3aCTOCYBAaHHS MOPSIKY
JIOCY/IOBOTO  BpETYJIOBaHHS  CIOpPIB 332  JOMOMOTOK)  BIPOBAIKCHHS
aJMIHICTPaTUBHUX MPOIIEAYP Ta abTEPHATUBHUX METOIIB iX BUPIIIICHHS.

Jocnimxeno npoOiaeMu 3acTocyBaHHs cyaamMu HOpM KoHcTuTyuii ik HopM
npsiMoi Aii. 3’sICOBaHO, 10 B PEajbHOCTI 3IMCHUTH 3aXUCT MOPYIICHOIO IMpaBa

CYJIOM, KE€pYIOUUCh TUIbKM OCHOBHUM 3aKOHOM, CKJIQJHO B ACHEKTI IPABOBOI
apryMeHTalli, a o0 3aXMUCTy COIliadbHUX MPaB NOJEKY1 HABITh HEPEATICTUYHO.

Bu3HaueHO OCHOBHI UYMHHUKHM 3a0€3MEeUeHHs JOCTYNy J0 TpPaBOCYIsl.

KoHctutymieto mpssMmo He  mependadyeHO  MPUHIHUIY  JTOCTYIMHOCTI
MpaBoOCY/s, OJHAK BiH BUIIMBAE€ 3 HU3KHM ii monoxkeHb. [IpaBo Ha moctym a0
NpaBOCYAAs MOXKHA BHU3HAYUTH SK PIBHY MOXIIUBICTh OyAb-KOi 3alliKaBJICHOI
ocoOu Oe3mepenkoHO 3BepTaTUCA JO CYJAOBUX Ta IHIIUX MEXaHi3MiB
BIJINPABJICHHS TPABOCYJISI Ta B3SATTS y4acTi y IPOIIECi PO3TIIAAY CIOPY Ha BCIX

WOro crajisx.



3a3Hau€HO BAXKIMBICTh €(PEKTUBHOCTI CIIOCOOY 3aXMCTy MOPYLIEHOIO MpaBa,
MO>KJIUBOCT1 BUKOHAHHS PILIEHHS CYAY, (POpPMYTIOBaHHS TO30BHUX BUMOT Y TaKUi
croci0, 1mo0 BHUKOHAHHS CYJOBOIO PIIIEHHS CIPHUAJIO IMOBHOMY IOHOBJIEHHIO
MOPYIIEHOTO MpaBa Ta He Mmepeadoavano CKIAIHOIIIIB Ha CTAIIIX HOTO BUKOHAHHS.

[IpoananizoBaHO MPAKTUKY 3apyOiKHUX KpaiH MO0 JETITUMHUX OOMEKEHb
KOHCTUTYIIIHHUX TpPaB Ta iX 3aCTOCYBaHHS. 30CEPEIKEHO yBary Ha TOMY, IO
OOMEXEeHHsI KOHCTUTYLIMHUX IpaB rPOMasH JIOIYCKAalOThCS B YMOBaX BOEHHOTO
Ta HAJ3BUYAHOrO CTaHy. 3anpornoHoBaHO Ha piBHI KoHcTuTyuii 3ampoBannTu
KpUTEPIi TPUCKIAJOBOIO TECTY AJISl 3aCTOCYBAaHHSI OOMEXEHb MPaB JIFOINHU.

BusiBiieHO HEMOJIKK y MPABOBOMY PETyJIIOBaHHI 1HCTUTYTY KOHCTUTYIIHHOT
CKapru, siki mojsraioth y KoHctatauii Konctutyuiinum Cynom MNOpyIIEHOTO
npaBa, MPOTe BIACYTHIA [1€BUM MeXaHI3M BIJHOBJICHHS MOPYIIEHOTO IIpaBa,
3aXHCTYy, TpaB, cBOOOJ Ta iHTepeciB. KoHcTaTOBaHO, 110 MK 3aKOHOJABUOIO Ta
CYJIOBOIO TIUIKaMU BIaAu Opakye KOMYHIKAlii 3 TMHTaHHSA 3aKOHOJABUUX
HEBIAMOBITHOCTEN Ta BJOCKOHAIEHb.

Ilasaxu Bupimennsa. OCHOBHI 3aBIaHHS, $Ki JOMOMOIJIA JIOCATTH
MOCTaBJICHOI METH, Takl: MpOaHaJi3yBaTH MO3UTHUBICTCbKI (HOPMAaTHBHI) Ta
MIPUPOJIHI TIJIXOAH JI0 TIpaBa Ha CYJOBUM 3aXUCT; JOCTIAUTH 3MICT TOHATTS MpaBa
Ha Cy/I0BUH 3aXUCT, HOTO €JIEMEHTH; PO3MEXYBATH MOHATTS «IOPUAUYHUH CITIp» Ta

CHOPUIUYHUNA KOH(IIKT»; BHUSIBUTH HEBIAMOBIIHOCTI KOHCTUTYIIHHOTO
IpaBa Ha CyJIOBUH 3aXHCT; OXapaKTePU3yBaTH CIIOPH, K1 HE MiJUIATAI0Th PO3TIISAY
B CYyJOBOMY MOpPSJKY; BU3HAUWUTH J€p>KaBHI 1HCTUTYII Ta poJib CYAOBOI TijiKa
BIAAMY Tpiajl BIaJ JJis CyJ0BOIO 3aXMCTYy; BUBYUTH JIOCB1Jl 3apyOIKHHMX KpaiH B
3aCTOCYBAaHHI aJMIHICTPAaTUBHOI MpOLEIypyu s T03aCyJOBOIO BHUPIIIEHHS
KOHQIIKTIB; 3JIMCHUTH CUHXPOHHE MOPIBHSAHHS 1HCTUTYTY CYIOBOTO 3aXHCTy Ta
103aCy/I0BUX 1HCTUTYTIB 3aXUCTy B YKpaiHi Ta B 3apyODKHUX KpaiHAX; OKPECIUTH
CKJIa/IOBI ITpaBa Ha CyJOBHI 3aXUCT: BEPXOBEHCTBO MPaBa, JOCTYII 10 MPaBOCYAs,
e(eKTUBHI CcrmocoOM 3aXUCTy Ta BHKOHAHHS pilleHb Cyay; JOCIIIUTH

KOHCTUTYI[1I1H1 OOMEXEHHS MpaB rPOMaJIIH B YMOBAaX BOEHHOI'O Ta HA/I3BUYAITHOTO



CTaHIB, iX CYJOBHH 3aXHUCT; 3’4CYBaTH POJb IHCTUTYTY KOHCTHTYIIHHOT
CKapryl y 3aXMCTi IpaB, CBOOOJ Ta IHTEPECIB TPOMAJISIH.

Pe3yabTaTH Ta BUCHOBKM. Y MpOILEC] AUCEPTALIMHOTO JOCIIKEHHS aBTOP
MPOBIB KOMIUIEKCHY PO3BIJIKY KOHCTUTYLIMHUX MEX IpaBa Ha 3aXHUCT, 10 HAJAJI0
MOXJIMBICTh OOTPYHTYBAaTH PO3yMIHHS Ili€i TPOOJEMAaTHKU Ta BHOKPEMHUTH 1
3alpONOHYBAaTH HOBI TEOPETHYHI Ta MPAKTHYHI BUCHOBKHU 1 MOJIOKEHHSI, 30KpeMa
yhepuie 3alpolOHOBAHO PO3MEXKYBaTH MOHSATTA «IOPUAMYHUN KOH(DIIKT» Ta

CIOPUAMYHUNA CHIP» 1 3aKPIIUTH TaKe PO3MEKYBaHHS HA 3aKOHOJABUOMY
piBHI 3 METOI0 MOJAJIBIIOT0 TMOMUTY CIOpIB, SIKI MOXYTh OyTH BHpILIEHI Y
1103aCyJIOBOMY TOPSJIKY 1 CIOPIB, sIKI BHUPINIYyBaTUMYyThCA cyaoM. KpiMm Toro,
MMOPEKOMEHI0BAaHO: Ha KOHCTUTYIIHHOMY DPIiBHI 3aKpiUTH TaKWil €JIEMEHT IpaBa
Ha CyJIOBUM 3aXMCT SIK CTIPaBEJIMBE MPaBOCYAJIA, JOCTYI IO MPaBOCYsl; BHECTU
smMind 10 KoHCTUTYHii 11010 3a3Ha4Y€HHS KOHKPETHOTO IHCTPYMEHTapito
MEXaHI3My 3aXHCTy IMOpPYIIEHHUX, rapaHToBaHUX KoHCTHUTYIi€l0 TpaB, Ta A0
MPOLECYaTbHOTO 3aKOHOJABCTBA B CTATTI MIOJO IOPUCAMKINT TAKOTO 3MICTY: «Y
BUMAAKYy, SKIIO CIIp HE BIJHECEHO 0 NPEAMETHOI IOPUCAUKINII Cyay MpHu
BUPIIIEH] TUTAHHS FOPUCAMKINT HEOOXITHO BUXOIUTH 13 3araJIbHUX TPHUHITUIIIB
npeaMeTa MpaBOBOTO PETYIIOBaHHS CHIPHUX IPABOBIIHOCHHY; IMpOaHaIi3yBaTu
nosiockeHHss KoHCTuTymii mpo HagaHHS TpaBa Ha 3aXUCT KOXHOMY; 3’sICyBaTd
npouecyanbHl (UIBTPH MpaBa Ha 3aXMCT Ta HUIAXHU 1X YJOCKOHAJICHHS; BHECTH B
Konctutynito YkpaiHu NOJOXKEHHsS, BHU3HAauYeHI 1 cPopMoBaHi €BpONEHCHKUM
CynoM 3 mpaB JIOAMHU, IIOAO 3aCTOCYBaHHS MPUCKIAO08020 mecmy, SIKAN
OXOIUIIOE TPH €JEMEHTH, KOJIM OOMEXKEHHs NpaB JIOJUHUA € BUYEPIHUMHU:
oOMeXeHHs TIpaB 1 CBOOOJ JIIOJWHW Ma€ CIyryBaTH JICTITUMHIA MeETi; He
OoOMeXeHHsI TpaB 1 CBOOOJA JIOAMHU MOXE TMPHU3BECTH N0 3aBAAHHS 1CTOTHOT
IIKOJIW 111 MET1; IIKOJIa, 1[0 MOXKe OYTH 3aB/laHa HE OOMEXEHHSIM TpaB 1 CBOOO/
JIOAVHY Baromiiia 3a MIKOAY, 3aBAaHy TaKUM OOMEXEHHSIM; BBECTH O00OB’S3KOBY
KOMYHIKAI[}0 3 MHUTAaHHSA HEBIAMOBIIHOCTEH HOPMATHUBHO-IIPABOBHUX AaKTIB MIXK
BepxoBHow Panoto Ykpainu (3akoHomaBuuM opraHoM) Ta BepxoBHum Cynowm,

aneysAUiMHUMU CylaMH IIJISIXOM HallpaBJICHHS



UMM cyJiaMH 1HGopMaIlli Mpo HEY3roXKEHOCT1, HEIOIIKY YU MPOTAIMHY B
3aKOHO/ABCTBI JIJIsl IX yCYHEHHSI.

HalOynu mopanbIioro po3BUTKY idei IIOJO0 HEOOXIAHOCTI TPUHHATTS
BepxoBHoro Pamoro Ykpainu 3akOHONPOEKTY MPO aIMIiHICTPATUBHY MPOIEAYPY,
KU OW 3aTBEpIUB TOPSAOK BiTHOCHH ACpXaBU 3 (PI3UYHUMH Ta FOPUTAIHUMHU
ocobaMM y 103acyl0BOMY MOPSAKY, MIABUIIMB pOJIb MyOIIUYHOTO YpsAyBaHHS,
JOBIpH 0 JepKaBHUX I1HCTUTYMiHM. [IpoaHanmizoBaHO CKJIaIHOII 3aCTOCYBaHHS
MOJIO’KEHb MO0 3acTocyBaHHsA HOpM KOHCTUTYMIT sIKk HOpM mpsiMoi i cynamu
3aranbHO1 ropucaukiii. KoncraroBano, mo Hopma Konctutyuii nmpo npsamy aito ii
HOPM HE Jla€ MOXXJIMBOCTI 3BY3WTH YW HIBEIIOBAaTH 3acaJHW4l IpaBa
KOHCTUTYIIHHHUX TIpaB i CBOOOM JIOAWHU 1 TpoMaasHuHA. HaronomeHno Ha ToMy, 10
npouecyanbHl QUIBTPU y MUTaHHI JOCTYIy 10 MPaBOCYIAs € 00OB’SI3KOBHMH,
OJTHAK HE MOXXHAa OOMEXYBaTH YW 3MEHIIYBAaTH MPaBO JOCTYIY O CYAYy TaKOIO
Mipoto, o0 TopyIryBajachk cama CYTHICTh mpaBa. OOIpyHTOBaHO MOTpedy y
e(peKTHBHOMY 3axHUCTI MOPYIIEHOTO IIpaBa, 30Kpema, MUIAXOoM (OopMyBaHHS
MMO30BHUX BUMOT Yy TaKH# CIOCi0, 00 Ha cTajlii BAKOHAHHS PIIICHHS HE BUHUKAJIO
npo0jeM y iX BUKOHAHHI. 30CEPEKEHO yBary Ha HEOOXI1THOCTI 3ampOBaKEHHS
EnexTpoHHOTO Cy/Iy 3 MUTaHb BUKOHAHHS pimieHb Cy/iB. CXBaJeHO i7et0 Mo Te,
10 KOHCTUTYIIHA cKapra, sika IMOKH 1110 BIJIIrpa€e pojib KOHCTATaIlll MOPYIIEHOTO
npaBa, Y HAaCTYNHOMY eTani (DyHKLIOHYBaHHS LIbOTO IHCTUTYTY NOBHHHA CTaTH

0a30BOIO JIJIs MOIIYKY 1 3aMpOBaPKEHHS JI€BUX MEXaH13MIB iX BIJIHOBJICHHS.

KurouoBi ciioBa: KOHCTUTYILIMHI rapaHTii, CyJJOBHI 3aXUCT, KOHCTUTYIIIIHI
Mexi, mpsiMa it HopM KoHCTUTY11T, BEpXOBEHCTBO Mpasa, JOCTYI JI0 MPaBOCY IS,
IOpUIUYHI CIIOPH, IOpUAWYHI KOHQIIKTA, MEXI MpaBa Ha 3aXHCT, JIETITUMHI
0oOMEKEHHsI TpaB, JEp>KaBHI 1HCTUTYIII, aJAMIHICTPATHBHI MPOLEIYPH, CYIOBI 1
1no3acy/1oBi (popMH 3axHUCTy, BUKOHAHHS pILIEHb CYJ1y, KOHCTUTYI[IHHHUI 3aXUCT

paB, KOHCTUTYI[IHA cKapra.
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Summary content

Topicality. This dissertation is devoted to a comprehensive scientific study
of the constitutional limits of the exercise of the right to defense in court. A
significant amount of work by Ukrainian and foreign researchers deals with
problematic aspects of judicial protection of human and civil rights and freedoms,
but the question of the constitutional limits of the exercise of the right to protection
in court remains poorly understood. The regulation of rights inevitably leads to the
establishment of their boundaries, rather than to a wide range of actions. Legal
science and practice face the task of clarifying, through in-depth analysis, the issues
of the constitutional right to judicial protection, the mechanism of exercising the
right to protection and the role of the court in this mechanism, as well as the

development of legislative improvements on this issue.



Formulation of the problem. The norms of the Constitution in the aspect of
the right to protection stipulate that rights and freedoms are protected by a court;
everyone has the right to a defense in court; the jurisdiction of the courts extends to
any legal dispute. Judicial protection is guaranteed to everyone, thus, citizens, legal
entities, foreign citizens, stateless persons have the right to apply to the court for
judicial protection and to receive judicial protection. The Constitution guarantees
judicial protection of all rights, freedoms and legally protected interests.

There are ongoing discussions as to whether each right defined in Section II
of the Constitution of Ukraine "Rights, Freedoms and Duties of Man and Citizen"
can be protected by a court, in the absence of a clear mechanism (regulation) as a
right can be protected. The author expressed his opinion on this issue and proposed
its settlement. It is stated that judicial protection is an institution of constitutional
and procedural law, and includes the right to apply in accordance with the rules of
jurisdiction to the competent court to resolve a substantive dispute: administrative,
commercial, civil. The right to judicial protection consists of two components - the
right to go to court for judicial protection and the right to receive judicial protection.
The application of the right to judicial protection to protect a specific violated or
disputed right is carried out by applying to the relevant court with a statement of
claim and further use of the mechanism of judicial protection within the procedural
order established by law. Some elements of the content of the right to judicial
protection, taking into account international standards, are highlighted.

The study highlighted that the Constitution guarantees the right to protection
through judicial review, which extends to any legal dispute. The study of this issue
determines that not all legal disputes are examined by the court in practice. This is
primarily due to the fact that special laws and procedural legislation prescribe the
subject jurisdiction, the categories of cases from which you can go to court and get
judicial protection. The analyzed practice of the Supreme Court in the issue of
disputes that are not subject to judicial review, indicates the lack of legislative
improvement, settlement of this aspect of law. Therefore, the formation of criteria

for determining whether a legal dispute should be the subject of judicial protection



or not occurs by setting precedents for judicial practice. It is established that
the application of the method of using judicial precedent in each specific situation
does not solve the global issue - inconsistencies between the Constitution and
procedurallaw.

The need to scientifically develop a distinction between legal disputes to be
resolved by a court and minor legal conflicts that can be resolved through mandatory
pre-trial dispute resolution procedures has been stated. Legal disputes that are
serious and significant for the protection of human and civil rights must be
considered in court. To this end, it is proposed to legislate the concepts of "legal
conflicts" and "legal disputes". Such a distinction will make it possible to
distinguish minor conflicts that do not require judicial review and resolve them in a
pre-trial dispute resolution. The Constitution of Ukraine stipulates that the law may
provide for a mandatory procedure for pre-trial settlement of a legal dispute.

The author mentions the issue of legislative unresolved situations when the
dispute is not subject to consideration by the court to which the person appealed and
other courts of a particular jurisdiction, but the court in refusing to open or close
proceedings due to procedural law must indicate to which court the person should
apply. protection of their violated right.

The experience of European countries in the application of the procedure of
pre-trial settlement of disputes through the introduction of administrative procedures
and alternative methods of their resolution is analyzed.

The problems of application by courts of norms of the Constitutions as norms
of direct action are investigated. It is proved that in reality to protect the violated
right by the court guided only by the Basic Law is difficult in the aspect of legal
argumentation, and in relation to the protection of social rights it is sometimes
unrealistic.

The main factors of ensuring access to justice are identified. The Constitution
does not explicitly provide for the principle of access to justice, but it follows from
a number of its provisions. The right of access to justice can be defined as the equal

opportunity of any interested person to freely access judicial and other mechanisms



for the administration of justice and to participate in the dispute resolution
process at all stages.

It is noted the importance of the effectiveness of the method of protection of
the violated right and the possibility of execution of the court decision. The
importance of formulating claims in such a way that the execution of a court decision
contributes to the full restoration of the violated right and does not contain
difficulties at the stage of its execution is noted.Attention is focused on the fact that
restrictions on the constitutional rights of citizens are allowed in conditions of
martial law and state of emergency. The practice of foreign countries on legitimate
restrictions of constitutional rights and their application is analyzed. It is proposed
at the level of the Constitution to introduce criteria for a three-part test for the
application of human rights restrictions. Deficiencies in the legal regulation of the
institution of a constitutional complaint have been identified, which consist in the
finding by the Constitutional Court of a violated right, but there is no effective
mechanism for restoring the violated right, protection, rights, freedoms and interests.
It was stated that there is a lack of communication between the legislative and
judicial branches of government on the issue of legislative inconsistencies and
improvements.

Ways to solve. The main tasks that helped to achieve this goal are the
following: analysis of positivist (normative) and natural approaches to the right to
judicial protection; research of the content of the concept of the right to judicial
protection, its elements and classification; distinguish between the concepts of
"legal dispute" and "legal conflict"; identification of inconsistencies in the
constitutional right to judicial protection; analysis of disputes that are not subject to
judicial review; analysis of state institutions and the role of the judiciary in the triad
of authorities for judicial protection; study of foreign experience in the application
of administrative procedure for out-of-court settlement of conflicts; simultaneous
comparison of the institute of judicial protection and extrajudicial institutes of
protection in Ukraine and in foreign countries; clarifying the components of the

right to judicial protection: the rule of law, access to justice, effective ways to protect



and enforce court decisions; study of constitutional restrictions on the rights
of citizens in conditions of martial law and state of emergency and their judicial
protection; clarifying the role of the institution of the constitutional complaint in the
protection of the rights, freedoms and interests of citizens.

Results and conclusions. In the course of the study, the author conducted a
comprehensive study of the constitutional limits of the right to defense, which
provided an opportunity to substantiate the understanding of this issue and to
identify and propose new theoretical and practical conclusions and provisions, in
particular, for the first time to distinguish between "legal conflict" and such a
distinction at the legislative level in order to distinguish between disputes that can
be resolved out of court and disputes that are resolved by a court. In addition, it is
proposed to enshrine at the constitutional level such an element of the right to
judicial protection as fair justice and access to justice; it is proposed to amend the
Constitution to specify specific tools for the mechanism of protection of violated
rights guaranteed by the Constitution; it is proposed to make changes (additions) to
the procedural legislation in the article on jurisdiction of the following content: "if
the dispute is not referred to the substantive jurisdiction of the court in resolving
issues of jurisdiction must proceed from the general principles of legal regulation of
disputes"; the provisions of the constitution on granting the right to protection to
everyone are analyzed, the procedural filters of the right to protection are clarified
and their improvement is proposed; it is proposed to include in the Constitution of
Ukraine the provisions defined and formed by the European Court of Human Rights
regarding the application of the three-part test. They include three elements when
restrictions on human rights are exhaustive: restrictions on human rights and
freedoms must serve a legitimate purpose; non-restriction of human rights and
freedoms may lead to significant harm to this end; the damage that may be caused
not by the restriction of human rights and freedoms is more significant than the
damage caused by such restriction. The author proposes to introduce mandatory
communication on inconsistencies between legal acts between the Verkhovna Rada

of Ukraine (legislature), the Cabinet of Ministers of Ukraine (government) and the



Supreme Court, appellate courts by sending these courts information on
inconsistencies, shortcomings or gaps in legislation for them elimination. The idea
of the need for the Verkhovna Rada of Ukraine to adopt a draft law on administrative
procedure was further developed, which regulated the state's relations with
individuals and legal entities out of court, increased the role of public government,
and trust in state institutions. The difficulties of application of the provisions on the
application of the norms of the Constitution as norms of direct action by courts of
general jurisdiction are analyzed. It is stated that the norm of the Constitution on
the direct effect of its norms does not make it possible to narrow or level the
fundamental rights of constitutional rights and freedoms of man and citizen. It is
stated that procedural filters in the issue of access to justice are mandatory, but the
right of access to a court cannot be restricted or reduced to such an extent that the
very essence of the law is violated. The need for effective protection of the violated
right is substantiated, in particular, by forming claims in such a way that at the stage
of execution of the decision there are no problems in their execution. Attention is
focused on the need to introduce the Electronic Court in the implementation of court
decisions. The idea was confirmed that the constitutional complaint still plays the
role of a statement of the violated right, the next stage in the functioning of this
institution should be the search for and implementation of effective mechanisms to

restore the violated right.
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