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3MmicT aHOTAWIT

AKTyaJabHicTb. J[ucepTallisi npucBsueHa JOCIIIKEHHIO CYJIOBOi JUCKpeIi,
K TapaHTii CaMOCTIMHOCTI Ta e(pEeKTUBHOCTI CYI0OBOI BIAIH.

YcraneHi craHmapTé JIeMOKPATUYHOTO, IMBLII30BAHOTO 3pa3ka CyCHiJIbCTBA
3aXITHOTO 3pa3Ka OKPECHIIOI0Th YMOBH, 3a SIKUX Jep>KaBHAa BiaJa IOBUHHA
3IIACHIOBATHCS Ha 3acajax ii MoAlTy Ha 3aKOHOJaBYY, BUKOHABYY Ta CYyJIOBY BIIAJy.
Bu3HayanbHOIO YMOBOIO Takoro MOJUTY, CIYKUTh SIKpa3 3amoOiraHHs y3ypraiii
JepXaBHOI BIaJM, HE MOPYIUIYIOYH NMPH LIOMY NPUHLIMIIB ii €IHOCTI. OCHOBHMIA
3MICT 3amo0irarouyMx YMHHUKIB y3ypHalli 1mojsrae B TOMy, 110 BCl TPH T1JIKH By,
B3a€MOJIOTIOBHIOIOTH OJIHA OJHY, CIIBOPAIIOIOTH MIX CO0010, MPOTE, pa3oM 3 LHUM
3MIUCHIOITHh (DYHKINT B3a€MOKOHTPOJ0. OTHUM 13 3acafHUYUX JEKPETIB PO3MOILITY
opraHizailii JisJIbHOCTI JEp)KaBHOI BiIaAud B YKpaiHU CIYy>XUTh 3a0€3MeueHHs
GbyHKIIOHYBaHHS B YKpaiHi CHCTEMH «CTPUMYBaHb Ta TIPOTUBATY, 3MICT SIKOT MOJISITae
B YHEMOXXJIUBJICHHI 30Cepe/KeHHsI BlIaAu B oJHUX pykax. CyJqoBa JUCKpelisl B CBOIO
Yyepry BHUCTYNA€ OJHHUM 13 OCHOBOMOJOXXHHUX (DAKTOPIB BIUIMBY CaMOCTIMHOCTI
CyJIOBOi BJaJud Ta HaJa€ Cydy MOKJIMBICTh Ha PIBHMX 3acajax ICHyBaTH MOpSI 3
IHIIMMU TUIKaMHU BJIaJd Ta 30epiratv peajbHUN BIUIUB B CUCTEMI «CTPUMYBaHb 1
npotuBary. [HCTUTYT (QYHKIIOHYBaHHS CYJIOBOI JUCKPEIIii, @ TAaKOXk MOXIIHOI B Hel
CyJI0OBOi TMPaBOTBOPYOCTI, TICHO IOB’si3aHI 3 MpoOJeMaMHM KOHCTUTYLIOHAMI3MY,

BEPXOBEHCTBA IpPaBa, BEPXOBEHCTBA KOHCTUTYIi, OCKUIBKM 3 TOYKH 30pYy



MO3UTUBI3MY CaM€ BOHM € 0e33alepeyHuM €JIEeMEHTOM Yy il TpakKTUYHOMY
3actocyBaHHl. OfHAK, YUMAJIO MHUTAHb MO LiA TEMl 3aJHUIIAIOTHCS HE BUPIIICHUMH.
Bce Oinpmoi axkTyanbHOCTI HaOUpalOTh MHWTaHHSA, IO TOB’SI3aHI 3 CYJAOBOKO
MPaBOTBOPUICTIO, 1i JIETITUMI3ALI€I0 Ta CHIBICHYBaHHSAM 13 3aKOHOTBOPYICTIO.
VY a0CcKOHaNEeHHS KOHCTUTYLIIMHMX HOPM Ha OCHOBI BEPXOBEHCTBA MpaBa JIETITUMI3Y€
MO3UTUBI3M y TIpaBl Ta CHOPHUSITHME YTBEPUKCHHIO TPABOBOi JEp>KaBU Ta

rapaHTyBaHHsI MPaB 1 CBOOO T JTFOUHHU.

IMocranoBka mnpodjemu. CyJ, SBISIOUYHCH CY0’€KTOM MpPaBO3aCTOCYBAHHS,
IPOBAIUTh CBOIO MJISUIBHICTh Ha 3acaJHUYMX e€JeMEHTaX BEPXOBEHCTBA IpaBa,
171€0JIOTIsI  SIKOTO € OCHOBOK CYYaCHOrO KOHCTHUTYILIHMHOTO  Oy/iBHHUIITBA.
AHami3yroun CyIoBY MAWCKpeIlii, $K sBUIIE, M0 (QYHKIIOHYE Ha 3acangax
BEPXOBEHCTBA TpaBa, CIiJ] 3BE€pHYTH yBary, 10 B HAYKOBHUX MpaIsiX HIEThCS MOBa
npo TMOTpedy TMEepPEeOoCMHCICHHS 1i CyTHOCTI Ta TMPAKTUYHOTO 3HAYCHHS B
MPaBO3aCTOCOBHINA, Ta NpaBOTBOpUiM MismibHOCTI. CynoBa IHUCKpellis, Oyaydu
1HCTPYMEHTOM MPAKTUYHOTO XapaKTepy, HAOUpae Baru sik BaXKijb BIUIMBY B CUCTEMI
«CTPUMYBaHb Ta MIPOTUBAIY.

VY nanomy naucepraniiHOMy IOCHIKEHHIO BM3HAYE€HO MOHATTS JAUCKPEIIii,
JTOCIIDKEHO 3MICT Ta Kiacudikailiio BHUIIB AMCKpelli, cepel SKHUX CyJoBa
JTUCKperlis. PO3KpUTO KOHCTUTYIIMHI 3acaayd CYAOBOi JHUCKpEIli, SK CKJIag0BO1
(GyHKIIIOHATFHOTO €JIEMEHTY CaMOCTIHHOCTI CyJI0BOi Biaau B YKpaiHi, Ta ii
KOHCTUTYIIIHI Mexi. Takok, BU3HAYEHO MOHATTS CY/I0BOT IUCKpeIii Ta il Mexi.

OkpiM 1bOTO, JOCHIIKEHO THUTAaHHS CYJIOBOi IPABOTBOPUOCTI, fKa €
HACJIIJIKOM TIPaKTHUYHOI peaii3alii CyaoBoi AuCKpelii. 30KpeMa, BH3HAYEHO
MOHATTS Ta BUAM CYJOBOi MPAaBOTBOPUOCTI B YKpaiHi (KasyanabHa, MPEIEC/ICHTHA),
MPOAHAJII30BaHO JISUTbHICTh CyO’€KTIB Takoi mpaBoTBOpYOcTi. Ha ocHOBI aHamizy
MPUPOAN TIOXO/KEHHS CYJOBOi IPAaBOTBOPYOCTI, 3alpOTIOHOBAHO TMPaKTUYHI
MEXaHI3MHM ii BIPOBAJKEHHS B TMPABOBY CHUCTEMY YKpaiHu. Takox, aBTOpOM
3aMpONOHOBAHO BH3HAYUTH CTAaTyC CYAOBOi MPAaBOTBOPYOCTI, SIK CyOCH1apHOI.
Bupob6ieno ta oOrpyHTOBaHO MPOMO3UINT I0JI0 BJOCKOHAJIEHHS KOHCTUTYIIIHHO-

IPaBOBOTO PETYJIIOBAHHS CYAOBOI JIUCKPEIlii Ta CyJO0BOI MPaBOTBOPYOCTI, 5K



pe3ybTaTy peatizallii CyJ0BOi JUCKPEITi.

JlocnikeHo BIUIMB BEPXOBEHCTBA MIpaBa Ha 3/1HCHEHHS CyJlaMU IIPaBOCY IS B
VYkpaini, 4depe3 nOpu3My AUCKPCIIMHUX TMOBHOBAXKEHb CYIy, SKI peandizoBaHi
OCTAaHHIM Ha 3acajiaXx BEpXOBEHCTBA MpaBa. 3 METOI0 3a0€3MeUeHHs €HOCTI CYA0BOI
MIPAKTUKH, 3alpOIOHOBAHO HAJaBaTH OI[IHKY IPAaBOBIIHOCMHAM BHUKIIOYHO Ha
npeaMeT iX  BIANOBIAHOCTI 3akoHy abo Koncturymii  YkpaiHu, OCKUIBKU

BIJIMOBIAHICTh OCTAHHIX BEPXOBEHCTBY ITpaBa MpPe3tOMY€ThCS.

Ilasixu Bupimennsi. Cepes; OCHOBHUX 3aBJaHb, SIK1 JIOIOMOIJIM JOCATHYTH
MOCTABJICHOI METH, aBTOP BUJALISE HACTYIIHI: 3’ ICYyBAaTHU CYTHICHE PO3YyMIHHS 3MICTY
JUCKpellii; MpoaHali3yBaTH TEpPeayMOBH, 3acaJd Ta BHIU CyAOBOI JMCKpELii,
OXapaKTepu3yBaTU CYJOBY AMCKPELI0, K CKJIaJ0BY (PYHKIIOHAIBHOTO €JIEMEHTY
CaMOCTIMHOCTI CyJOBOI BJaJd B YKpaiHi, JOCIIIUTH OCOOJUBOCTI CYAOBOI
MPaBOTBOPYOCTI B YKpaiHH, ii BUAM Ta BIIUB HA IIPABOBE YPETYIIOBAHHS.

Pe3yabTat Ta BHCHOBKH. B XO0ai aucepTariiiHOro JOCHIIKEHHS aBTOP
MPOBIB KOMIUJIEKCHUNA aHai3 KOHCTUTYIIHHO-NIPABOBUX 3acCaj CYJOBOi JUCKpeElIi K
rapanTii caMOCTIHHOCTI Ta €(EeKTHUBHOCTI CyJOBOi BIaJH, IO HAJAJI0 MOXKJIHUBICTH
OOTpYyHTYBaTU PO3YMIiHHS 1i€1 MPOOJEMAaTUKH Ta BUOKPEMHUTH 1 3alPONOHYBATH HOBI
TEOPETHYHI Ta MPaKTUYHI BUCHOBKM 1 TMOJOKEHHS, 30KpeMa, y JaucepTalii HaJlaHo
aBTOPCHKE BU3HAYCHHSI TUCKPEIIil B IPaBO3aCTOCYBaHHI, BIJOKPEMIICHI i1 O3HAKW,BUIN
Ta HaBEJICHI MiJICTaBM BUHUKHEHHS. KpiM TOro, OKpecieHo Mexi CyAOBOi JHUCKpellii,
3alpOTIOHOBAaHE ii BU3HAYEHHS Ta O3HaKW. Pa3oM 3 TuM, aBTOp cQopMyIIOBaB
BU3HAYEHHS MPABOTBOPYOCTI, BIIOKPEMUB BUIHU CYAOBOI MPABOTBOPUYOCTI, PO3KPHUB i
npo0JemMu, a TaKOX 3alpPONOHYBaB NUIAXU iX NojoiaHHsI. OKpeMo yBary npuaijaeHo
BIUIMBY JOBIpHM JI0 CyJly Ha WHOr0 «CHJIy» Ta BIUIUB B CHUCTEMI «CTPUMYyBaHb Ta
npotuBar». OOIPpYHTOBAaHO NOTPeOy y BHUKOPHUCTAHHI CYJOM 3arajlbHUX MpPaBUII
IOPUIMYHOI TEXHIKM 11010 PalllOHAJIBHOTO CKJIAJaHHS Ta MPaBHJIBHOTO BUKJIAJCHHS
HOPMATHBHUX TMPAaBOBUX AaKTIB TMpH 3AIMCHEHHI TPABOTBOPYOi  JISIILHOCTI.
CdopmoBaHO MO3UIIIIO MO0 TIOPUIHOCTI CYJOBOTO MPELEACHTY B YKpaiHi, ska
MOJISITA€ HE TUIBKK B TMPUPOJlI HOTO TMOXOPKEHHS (Ha3liaMi pOMaHO-T€PMaHCHKOI Ta

aHTJIOCAKCOHCHKOI CUCTEM TpaBa), a i B MPUPO/I1 HOTO



00O0B’SI3KOBOCTI: OOOB’SI3KOBHI XapakTep sl Cy0 €KTIB BIaJHUX TOBHOBA)XXEHb,
PEKOMEHIAUIMHUN Al CyIIB Ta CyO’€KTIB MPUBATHOTO IMpaBa. 3ampONOHOBAHO
MPABUJIO TIOI0JIAHHS TEMITOPAJIBLHUX Ta 1€pApXIYHUX KOJII31M CyJOBUX NPEIEACHTIB B
VYkpaiHi, 30kpema: Cyad MiJ 4ac BUPILIEHHS TOTOXXHHUX CIOPIB MalOTh BPaxOBYBaTH
ocTaHHIO TipaBoBy mo3umito Benukoi I[lamatu BepxoBnoro Cyny (noodonarms
MeMnopanbHoi Koni3ii); BUCHOBKHU, SIKI MICTATBCS B CYJIOBUX PIIICHHAX CYJIOBOI
najaT KacaliifHOTO CyJy, MaroTh IIepeBary HaJ BHCHOBKAMH KOJIETIi CYJIiB,
BUCHOBKM O0’€THAHOi MajaTh KacauiiHOro Cyay — HaJ BHCHOBKaMM NalaTH YU
KOJIETii CyJ1iB LbOTO cyAy, a BucHOBKM Bemukoi I[lamatu Bepxosuoro Cyay — Han
BUCHOBKaMU 00’€HAHOI MajaTv, MajaTH ¥ KoJerii CyaliB KacaliiiHoro cyay
(nodonanmns iepapxiunoi Koi3ii).
3 MeTor0 3a0e3NeyeHHs JOBEICHOCTI HOPM IpaBa 0 JIIOJEH, 3anponoHO8aHO
Ha 3axkoHoOoaswomy pieni 3000B’s13aT Bepxouuit Cyn indhopmyBatu BepxoBny Pany
VYkpainu abo 1HIINI Opras, KUl YIIOBHOBaKEHUHN 3/11HCHIOBATH MPABOTBOPUICTb, MPO
CTBOPEHHSI HUM IIpaBa, a OCTaHHI 3 METOK YCYHEHHS JAe(EKTIB MpaBOBOIO
YpEeryJIIOBaHHS, MalOTh Ha MiJCTaBl TAKOTO PIMICHHS CYJy PO3POOUTH 3aKOHOMPOEKT
ab0 TPOEKT MOCTAaHOBU (3aJI€KHO BiA Cy0’€KTa MPaBOTBOPEHHS) Ta MPUUHATU HOTO
BIIMOBIAHO 70 BCTAHOBJIEHOI TpoleAypu. Takuii MexaHi3M  3a0e3NedyuTh
BHU3HAUEHICTh Y PABOBITHOCHHAX Ta JJOBEJICHICTH HOPM IIpaBa JIIOISIM.
Kiro4oBi cioBa: quckperisi, cyJoBa TUCKpEIlis, MEXI CyJO0BOI JUCKpelii,
aHaJIoTisl TIpaBa, CyJl, PO3yMHICTb, JIFOJMHOIICHTPU3M, BU3HAUEHICTh, BEPXOBEHCTBO

npasa.
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SUMMARY

Anisimov O.V. Constitutional principles of judicial discretion as a guarantee of
independence and efficiency of the judiciary. — Qualifying scientific work on the
rights of the manuscript.

The dissertation on competition of a scientific degree of the doctor of
philosophy on a specialty 081 — the Law. — State Higher Educational Institution
"Uzhhorod National University", Uzhhorod, 2020.

Summary content

Topicality. The dissertation is devoted to the study of judicial discretion as a
guarantee of independence and efficiency of the judiciary.

Established standards of a democratic, civilized model of Western society
outline the conditions under which state power should be exercised on the basis of
its division into legislative, executive and judicial branches. The defining condition
of such a division is precisely the prevention of the usurpation of state power,
without violating the principles of its unity. The main content of the preventing
factors of usurpation is that all three branches of government, complement each
other, cooperate with each other, however, at the same time perform the functions
of mutual control. One of the basic decrees on the division of the organization of
state power in Ukraine is to ensure the functioning of the system of "checks and
balances" in Ukraine, the content of which is to prevent the concentration of power
in one hand. Judicial discretion, in turn, is one of the fundamental factors
influencing the independence of the judiciary and gives the court the opportunity to
coexist with other branches of government and maintain real influence in the system

of "checks and balances". The institution of the functioning of judicial discretion, as



well as the resulting judicial lawmaking, are closely related to the problems of
constitutionalism, the rule of law, the rule of the constitution, because from the
point of view of positivism they are an indisputable element in its practical
application. However, many issues on this topic remain unresolved. Issues related
to judicial lawmaking, its legitimization and coexistence with lawmaking are
becoming increasingly important. Improving constitutional norms on the basis of
the rule of law legitimizes positivism in law and promotes the rule of law and
guarantees human rights and freedoms.

Formulation of the problem. The court, being the subject of law
enforcement, conducts its activities on the basic elements of the rule of law, the
ideology of which is the basis of modern constitutional construction. Analyzing
judicial discretion as a phenomenon that operates on the basis of the rule of law, it
should be noted that scientific papers are about the need to rethink its essence and
practical significance in law enforcement and lawmaking. Judicial discretion, being
a tool of a practical nature, is gaining weight as a lever of influence in the system of
"checks and balances".

In this dissertation research the concept of discretion is defined, the content
and classification of types of discretion, among which judicial discretion is
investigated. The constitutional principles of judicial discretion as a component of
the functional element of the independence of the judiciary in Ukraine and its
constitutional boundaries are revealed. Also, the concept of judicial discretion and
its limits are defined.

In addition, the issue of judicial lawmaking, which is a consequence of the
practical implementation of judicial discretion, is studied. In particular, the concepts
and types of judicial lawmaking in Ukraine (casual, precedent) are defined, the
activity of the subjects of such lawmaking is analyzed. Based on the analysis of the
nature of the origin of judicial lawmaking, practical mechanisms for its introduction
into the legal system of Ukraine are proposed. Also, the author proposes to define
the status of judicial lawmaking as subsidiary. Proposals for improving the

constitutional and legal regulation of judicial discretion and judicial lawmaking as a



result of the implementation of judicial discretion have been developed and
substantiated.

The influence of the rule of law on the administration of justice by courts in
Ukraine has been studied through the prism of the discretionary powers of the court,
which are exercised by the latter on the basis of the rule of law. In order to ensure
the unity of judicial practice, it is proposed to provide an assessment of legal
relations solely on their subject compliance with the law or the Constitution of
Ukraine, as compliance with the rule of law is presumed.

Ways to solve. Among the main tasks that helped to achieve this goal, the
author identifies the following: to clarify the essential understanding of the content
of discretion; analyze the preconditions, principles and types of judicial discretion;
to characterize judicial discretion as a component of the functional element of the
independence of the judiciary in Ukraine; to study the features of judicial
lawmaking in Ukraine, its types and impact on the legal settlement.

Results and conclusions. During the dissertation research the author
conducted a comprehensive analysis of the constitutional and legal principles of
judicial discretion as a guarantee of independence and efficiency of the judiciary,
which provided an opportunity to substantiate the understanding of this issue and
highlight and propose new theoretical and practical conclusions and provisions. law
enforcement, its features, types and grounds are given. In addition, the limits of
judicial discretion are outlined, its definition and features are proposed. At the same
time, the author formulated the definition of lawmaking, singled out the types of
judicial lawmaking, revealed its problems, and suggested ways to overcome them.
Special attention is paid to the influence of trust in the court on its "strength" and
influence in the system of "checks and balances". The need for the court to use the
general rules of legal technique for the rational drafting and correct presentation of
regulations in the implementation of law-making activities is substantiated. A
position has been formed on the hybridity of judicial precedent in Ukraine, which
consists not only in the nature of its origin (at the break of the Romano-Germanic

and Anglo-Saxon legal systems), but also in the nature of its binding: mandatory for



subjects of power, recommendatory for courts and subjects of private law. The rule
of overcoming temporal and hierarchical conflicts of court precedents in Ukraine is
proposed, in particular: courts should take into account the last legal position of the
Grand Chamber of the Supreme Court (overcoming temporal conflict) when
resolving identical disputes; the conclusions contained in the court decisions of the
court of cassation take precedence over the conclusions of the panel of judges, the
conclusions of the joint chamber of cassation - over the conclusions of the chamber
or panel of judges of this court, and the conclusions of the Grand Chamber of the
Supreme Court - over the conclusions of the joint chamber, chambers and panels of
judges of the Court of Cassation (overcoming the hierarchical conflict).

In order to ensure that the rules of law are brought to the people, it is proposed
at the legislative level to oblige the Verkhovna Rada to inform the Verkhovna Rada
of Ukraine or another body authorized to legislate about its creation, and the latter
to eliminate defects in legal regulation. court to develop a bill or draft resolution
(depending on the subject of lawmaking) and adopt it in accordance with the
established procedure. Such a mechanism will ensure certainty in legal relations and
proof of human rights.

Key words: discretion, judicial discretion, limits of judicial discretion,

analogy of law, court, reasonableness, anthropocentrism, certainty, rule of law.
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